KENNETH M. COLE 11}
NICHOLAS 5. NADZO
FRANK H. FRYE
DAVID } JONES
MICHAEL A, NELSON
RICHARD 5. SPENCER, |R.
LAWRENCE R. CLOUGH
ALAN R. ATKINS
RONALD A, EPSTEIN
WILLIAM H, BALE
JOSEPH H. GROFF 11

F. BRUCE SLEEPER
DEBORAH M. MANN
LESLEE & LOWRY il

Via E-Mail:

PATRICIA M. DUNN
MICHAEL . QUINLAN
R. LEE IVY

ROGER P. ASCH

FRAMK K. N, CHOWDRY
NATALLE L. BURNS
SALLY ). BAGGETT
BRENDAN P RIELLY
SUZANNE R SCOTT
LORAINE &, HITE
MARCIA G CORRADINI
NICHOLAS ;. MORRILL
MARK A, BOWER
JENMIFER W. PETERS

Thomas G. Leahy
Monaghan Leahy LLP
95 Exchange Street
P.O. Box 7046
Portland, ML (04112

Re:

Dear Tom:

Town of Cape Elizabeth-Driveway Entrance Appeal for
6 Stonegate Road, Town Council Agenda Item 17-2011

Attorneys at Law

TEN FREE STREET
P.O.BOX 4510
PORTLAND, MAINE 04112-4510
(207) 775-7271 (Phone}

(207 775-7935 (Fax)

www.ibgh.com

January 3, 2011

MERTON G BENRY
JAMES E KAPLAN
OF COUNSEL

BAYMOMND E, JENSEN
(1508-20062)
KENNETH BAIRD
{1914-1987)

M DONALD CARDNER
[1518-2003)

YORK COUNTY
OFFICE
11 MAIN STREET, SLUTE 4
KEMMEBUNE, MAINE 04043

{207} 985-4676 {Phoney
(307} 985-4937 (Fax)

Pursuant to your request of December 15, 2010, enclosed please find a Brief on behalf of
Public Works Director Robert Malley.

If you have any questions in regard to this matter, please let me know.

PMD/lts
Enclosure

Sincerely,

Patricia M. Dunn

ce! Robert H. Stier, Jr. (via e-mail: RStier@PierceAtwood.com)
Robert C. Malley, Public Works Director {via e-mail: robert.mallev(@capeelizabeth.org)
Michael K. McGovern, Town Manager (via e-mail: michael.mcgovern(@capeelizabeth.org)
David S. Sherman, Jr., Esq. (via e-mail: dsherman@dwmlaw.com)
David A. Lourie, Esq. {via e-mail: david@lourielaw.com)

~ Qver 50 Years of Service ~



TOWN COUNCIL
CAPE ELIZABETH, MAINE
Agenda Item 17-2011

In re:

Appeal of Issuance of Brief of

Driveway Permit No. 2010-12 Public Works Director
6 Stonegate Road Robert Malley

Introduction

On October 28, 2010, Public Works Director Robert Malley (“Director”) issued a
Driveway Entrance Permit to Early Bird Group, LLC for 6 Stonegate Road. The Director
issued the permit based upon his conclusion that Farly Bird Group had met the
requirements of Article II of Chapter 17 of the Town’s ordinances. Pursuant to Section
17-2-1 of the Town’s ordinances, the decision of the Director to issue a driveway
entrance permit can be appealed to the Town Council. Robert H. Stier, Jr., a property
owner in the Stonegate subdivision, filed an appeal from the issuance of the driveway
entrance permit for 6 Stonegate Road.

The Town Council heard the appeal at its meeting on December 9, 2010,

Facts

In October, 2010, the Director met with Graham Pillsbury, a representative of
Early Bird Group, LL.C, to review two proposed driveway entrances for two newly
created lots on Stonegate Road. The lots in question both abut the public way known as

Stonegate Road. Although the paved roadway of Stonegate Road is approximately 24




feet wide, the public way is approximately 135 feet wide. Construction of Stonegate
Road commenced in 1987 and was conveyed to the Town in two sections. The first
section was conveyed to the Town in 1987 and the second section, including the portion
that abuts Stonegate Road was conveyed to the Town in December, 1989.

Mr. Pillsbury provided the Director with a sketch showing the approximate
driveway entrance locations and the Director conducted a field review of the proposed
entrances. The Director advised Mr. Pillsbury that he would need to move the location of
the proposed entrance for 6 Stonegate Road slightly to the east to allow for a greater
distance between the proposed driveway and Mitchell Road. While Mr. Pillsbury and the
Director discussed the proposed location of two driveways, Early Bird, LLC only
submitted an application for a driveway for 6 Stonegate Road.

After discussing the location of the proposed driveway for 6 Stonegate Road, the
Director discussed the potential removal of trees and the trimming of vegetation to
accommodate the new driveway. The Director specifically directed Mr. Pillsbury as to
what could be removed and what had to be saved. Mr. Pillsbury was specifically directed
not to remove or disturb any of the Stonegate Association’s plantings.

Afier the Director determined the requirements of the ordinance had been met, he
issued a driveway entrance permit for 6 Stonegate Road.

At the December 9, 2010 hearing, the Town Council determined that the

requirements of subsections (a)-(f) of section 17-2-4 of the Town’s ordinance had been




met, but the Council requested that the parties submit written briefs on the issues set forth
in Thomas Leahy’s letter of December 15, 2010."
Issues and Argument

1. The phrase “shall be in compliance with all lecal regulations” in section
17-2-4 of the Town’s ordinances does not require the Public Works Director to
review and find that the application for a driveway entrance permit complies with
the General Standards of approval , specifically Section 16-3-1(c) of the subdivision
ordinance.

Chapter 17 of the Town’s ordinances addresses Town Ways (See Exhibit 1).
Section 17-1-1, Definitions, defines a “public way™ as follows:

The words “public way” shall mean the entire width between the right-of-way

boundaries of every public way, or place of whatever nature when any part thereof

is open to the use of the public, as a matter of right, for purposes of traffic, except

for private roads and private ways,

Section 17-2-1 requires a property owner to obtain an entrance permit prior to
constructing a driveway and states, in part;

No owner of property abutting upon any public way within the town shall

construct, cause or permit to be constructed, altered or relocated, any driveway,

entrance, or approach or other improvement within the right-of-way of such road

or extending from such road onto his property except in accordance with an

entrance permit issued upon his application to the Director Public Works.

Section 17-2-4 requires that the location, design and construction of any driveway

entrance be in accordance with all local regulations and with the specific
requirements enumerated in subsections (a) — (f).

' The Director understood that these were the only issues the Council was addressing. The Appellant has raised an
issue the Director believed had been resoived. That issue will be addressed later in this Brief,




While there is no definition of the term “local regulations™ in the definition section
of Chapter 17 of the Town’s ordinances, assuming for purposes of this matter that the
term “local regulations™ does include other Town ordinances, the Director was not
required to determine whether Early Bird Group’s application for a driveway entrance
permit complied with any provisions of the subdivision ordinance

As the Appellant has stated in his brief, not all “local regulations” will be relevant
for any given permit application. In this matter, the ordinance that the Appellant is
arguing should be applied to this matter is the subdivision ordinance. The subdivision
ordinance is found at Chapter 16 and Section 16-1-1 (See Exhibit 2) states that the
purpose of the subdivision ordinance is to evaluate any prepesed subdivision of land
within the Town. In this matter, the Director consulted with the Code Enforcement
Officer as to the status of the lot at 6 Stonegate Road. The Director learned that the lot
did not require subdivision approval and that it met the criteria for the issuance of a
building permit. Because there was no requirement that the lot at 6 Stonegate Road be
reviewed under the subdivision ordinance, it does not apply to this matter,

After the Code Enforcement Officer issued a building permit for 6 Stonegate
Road, an abutting property owner filed an appeal. That appeal was heard by the Town’s
Board of Appeals on December 28, 2010. The appellant in that matter argued the lot at 6
Stonegate Road was part of an illegal subdivision and a building permit could not issue
without review by the Planning Board under the subdivision ordinance. The Board of

Appeals denied the appeal of the building permit and found that there was no requirement




that the property at 6 Stonegate Road be reviewed under the Town’s subdivision
ordinance.

The Appellant further argues that the Director should have considered Section
16-3-1, General Standards of Subdivision Design (See Exhibit 3), and more specifically
subsection (¢), plants and vegetative cover, when reviewing Early Bird Group’s
application for a driveway entrance permit. However, the plain language of the ordinance
makes it clear that these standards apply to subdivision design and subsection (¢) clearly
applies to proposed subdivisions, As there is no proposed subdivision to be reviewed,
these provisions are not applicable.

The Director is obligated to ascertain whether any approvals required by the
Planning Board under the subdivision ordinance have been obtained, thereby ensuring
compliance with the subdivision ordinance. The Director met his obligation under
Section 17-2-4- when he asked the Code Enforcement Officer about the status of the lot
at 6 Stonegate Road and learned that no review under the subdivision ordinance was
necessary and a building permit was in order to be issued.

Additionally, the requirements contained in subsections (a) (sight distance), (b)
{grade) and (f) (paving) of Section 17-4-2 contain specific references to certain
provisions of the subdivision ordinance and requires compliance with those provisions. If
the Town intended that other requirements of the subdivision ordinance be considered, it
would have included a reference to those provisions in this section.

It is clear that there was no requirement that the Director consider the provisions

of the subdivision ordinance when reviewing application submitted by Early Bird Group




for a driveway entrance permit and that the proposed driveway fully complied with the
provisions of Section 17-2-4.

2. There were no conditions or restrictions imposed by the developer of
the Stonegate subdivision or imposed by the Planning Beard in its written approval
or upon plans that prohibit or restrict the Director from issuing a driveway
entrance permit.

Stonegate Road is a public way that was conveyed to the Town by Stonegate
Associates in two sections. The first section was conveyed in 1987 and the second section
was conveyed by warranty deed dated December 5, 1989 and recorded in the Cumberland
County Registry of Deeds at Book 9015, Page 16 (See Exhibit 4). The property located at
6 Stonegate Road abuts the section of Stonegate Road that was conveved to the Town in
1989. That deed from Stonegate Associates to the Town recites, in part:

This conveyance is subject to the Declaration of Covenants, Conditions and

Restrictions recorded in said registry of Deeds at Book 8016, Page 199, as

amended at Book 8340, Page 45 and Book 8834, Page 125, subject to ail noted,

conditions and easements shown on said Plan. ..

The Declaration referred to in the deed provides that the property shown on the
subdivision plan of Stonegate is subject to the easements, restrictions, covenants and
conditions set forth in the document, with the exception of certain parts of the property.
Explicitly excluded from the restrictions, covenants and conditions is “those areas shown
as roads on the Plan” (See Exhibit 5, page 1). As the property conveyed to the Town
was an area shown as a road on the plan, it is not subject to the restrictions, covenants and

conditions of the Declaration.




While Article 111 of the Declaration does provide that the Stonegate Association is
responsible for maintaining, repairing and replacing the stone walls and landscaping
within the road rights of way where such maintenance is not the responsibility of the
Town, this provision does not impose any restrictions on the Town’s right to grant access
to a lot abutting the public way.

A review of the final plan of the Stonegate subdivision (See Exhibit 6) does not
show any notes or restrictions that place any limits on the Town issuance of a permit for a
driveway from the lot at 6 Stonegate Road across the abutting pubic way to the paved
roadway.

It is important to note that all of Stonegate Road, including the unpaved area, is a
public way and that the Town can permit a driveway across the unpaved public way to
the paved portion of the public way.

3. Additional Issues

(a) Application submitted under Section 17-2-3

The Appellant has alleged that the application submitted by Early Bird Group did
not meet all the requirements of section 17-2-3 and was not complete because the
Director did not have a sketch showing the setback of the building in relation to the
center line of the traveled way. The Council did not request this issue be addressed, but
because the Appellant has raised it, the Director will reply.

A review of this section of the ordinance shows that the list of requirements is
modified by “if required by the Director of Public Works”, The Director testified that he

did not require a sketch showing the centerline as he had conducted a filed review of the




proposed driveway location. By conducting a field review, the Director was able to see
exactly where the proposed driveway would be in relation to the location of the proposed
house and in relation to the intersection with Mitchell Road. While the ordinance does
not require a Director to conduct a field review, actually visiting the proposed site clearly
provided the Director with the same, if not more information, than he would have
received with only the information listed in the ordinance. There have been no questions
raised that there were any concerns about to the location of the proposed driveway in
relation to the centerline of the road. As the Director had all the information necessary to
determine whether to issue the requested permit, there is no need for a formal sketch
showing the relation of the centerline of the road to the location of the building.
Conclusion

Based on the foregoing, the appeal of the Director’s issuance of a driveway

entrance permit for 6 Stonegate Road should be denied.

Dated: January 3, 2011
Respectiully submitted,

] )

Patricia M. lq??(n
Attorney for Public Works Director

Robert Malley




CHAPTER 17
TOWN WAYS

(With amendments effective through 01/07/2009)

Article I
Sec. 17-1-1,
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Sec. 17-2-1.
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Article I. Definitions
See, 17-1-1, Definitions.

(2} The words "public way" shall mean the entire width between the right-of-way
boundaries of every public way, or place of whatever nature when any part thereof is
open to the use of the public, as a matter of right, for purposes of traffic, except for
private roads and private ways. [Amended Eff. 1/07/09]

(b) The words "adequate sight distance” shali mean continuous and clear sight
distance that meets the minimum requirements of Sec, 16-3-2 (a) {1) of this Ordinance.

(¢) “Permittee” shall mean a person who has obtained a permit as required by this
ordinance. '

Axticle 1L, Entrances {o P-uhli’clRoads.
[Adopted eff. 12/2/63 under R. R. 1954, C. 90-A, Sec. 3, {(R.S. 1964, T. 30,
Sec. 2151,

See. 17-2-1. Entrance Permit Required. No owner of property abutting wpon any
public way within the Town shall construct, cause or permit to be constructed, altered or
relocated, any driveway, entrance, or approach or other improvement within the right-of
way of such road or extending from such road onto his property except in accordance
with an enfrance permit issued upon his application to the Director of Public Works and
except for the bona fide purpose of securing access to his/her property and not for the
-purpose of parking or servicing vehicles within such right-of-way. Decisions of the
Director of Public Works are appealable to the Town Council, A permit fee established
by the Town Council shall be paid for each permit. [Amended Eff. 1/11/95 and 01/07/09]

Sec. 17-2-2. Town Held Harmless, The applicant shall hold harmless the Town of Cape
Elizabeth and its duly authorized agents and employees against any action for personal
injury or property damage sustained by reason of the exercise of an Entrance Permit.

Sec, 17-2-3. Application. Application shall be made by filing with the Director of
Public Works together with an inspection fee established by the Town Council. The
applicant shall furnish a copy of plans or sketches showing the proposed entrance
locations, width and arrangement; distance between entrances; setback of building,
gasoline pumps, etc., in relation to the center line of the traveled way; length, size and
location of existing pipes, culverts, catch basins or manholes, curbing, curb and gutter,
and/or sidewalks, and the proposed location of new pipes, culverts, caich basins or
manholes, curbing, etc., if required by the Director of Public Works. [Amended Eff.
1/07/09]

Sec. 17-2-4. Conditions of Permit. The location, design and construction of any entrance
permitted shall be in accordance with all local regulations and with the following
requirements: -




{a) Sight Distance. All entrances shall be so located that vehicles approaching or using
the entrance will be able to obtain adequate sight distance that meets the munimum
requirements of 16-3-2 {a) (1).

{(b) Grade. Driveway and Private Way entrance grades shall be as provided in Sec. 16-3-
2 {(a} 1G of this Ordinance.

(¢) Number. Not more than two entrances (or exits) shall be allowed any parcel of
property the frontage of which is less than two hundred (200) feet. Additional entrances
(or exits) for parcels of property having a frontage in excess of two hundred (200} feet
shall be permitted only after showing of actual convenience and necessity.

When frontage is fifty {50) fect or less, only one combined entrance and exit is permitted,
the width of which shall not exceed thirty (30) feet.

{d) Sidewalk and Curbs. When sidewalk, curbing or curb and gutter is {0 be removed, it
shall be replaced at the owner's expense at the break points of the entrance. All curbing at
the side of entrance shali be rounded with a radius of not less than two (2) feet.

(¢) Drainage. Drainage in road side ditches shall not be altered or irspeded and suitable,
approved drainage structures shall be provided at all entrances. Surfacing drainage shall
be provided so that all surface water on the areas adjacent io the road shall be carried
away from the road. Culverts or other provisions shall be made underneath the entrance
or filled areas adjacent to the road adequate to carry the water in the road side ditches.

(f) Paving. The first ten (10) feet of the entrance extending from a Town Way shall be
paved i accordance with the paving requirement for local roads m Sec 16-3-2(b) 4 of
the Subdivision Ordinance. (Added eff. 12/10/03)

Sec. 17-2-5, Heavily-Used Entrances. Application for entrances to drive-in theaters,
shopping centers, ball parks or other large public gathering places may be granted only
after approval by the Planning Board based upon the applicable standards under Site Plan
Review, Sec 19-9. {Amended Eff. 1/11/95 and 12/10/03]

Article II1. Excavation and Utility Instaliation

Sec, 17-3-1. Street Opening Permit Reqguired.

No person or utility shall make any excavation in any public read way without first
obtaining a street opening permit from the Public Works Director or his/her designee. All
such excavations are governed by 23 M.R.S.A., Sec. 3352 et seq. and this Ordinance.

{(a) Excavation Site Prior to any excavation, appticants shall pre-mark the proposed area
of excavation in white paint, in accordance with the applicable State of Maine and Dig-
Safe requirements. Limits of pre-marked sites shail be within a reasonable area for
purposes of the excavation. Excavators may identify pre-marked site, though it 18 not
required by the “Dig Safe” legislation. Identification shall be done using company or
utility initials, in letiers no larger than six (6) inches in height. [dentification shall be
placed in the area to be excavated so that the identification will be eliminated after the job
is compieted. The Town of Cape Elizabeth is member of “Dig Safe”, Inc. and requires




that “Dig Safe, Inc.” be contacted for all excavations en-azy-publicread-way within the
Town of Cape Elizabeth. {Amended Eff. 1/07/09} '

(b) Application A Street Opening Permit shall be issued only after a written application
on a form provided by the Town of Cape Elizabeth is submitted to the '
Public Works Director or his/her designated agent. The completed application shall state
applicant's name, address, 24 hour emergency phone number and the purpose of the
excavation. Applicants shall provide a “Dig-Safe” confirmation number on the
application that is applicable to the propesed excavation site. The completed application
shall also provide the name of location fo be excavated, the beginning date of the
proposed work, the completion date, the name of property owner for whom work is being
done. The application shall be accompanied by a valid certificate of insurance, as
outlined in Sec. 17-3-9, unless one is already on file with the Department of Public
Works. [Amended Eff. 1/07/09]

(¢) Permit Upon receipt of completed street and sidewalk opening applications, an
opening permit will be issued. A fee established by the Town Council shall be paid for
each permit or renewal thereof. Street opening permits shall only be 1ssued from

April 1 to November 30, unless an emergency or special circumstance exist. An
explanation shall be given to the Public Works Director explaming the special situation
or emergency prior to the issuance of a permit during the months of December 1 through
March 31. Any oral explanation shall be followed up by a written explanation within two
(2) working days.

(d) Work Zone Signage All excavations within any public way shall be posted and
identified with the appropriate work zone signage and/or devices that conform to the
latest edition of the Manual of Uniform Traffic Control Devices (MUTCD). Traffic
control in the vicinity of all excavations affecting vehicular, pedestrian and bicycle traffic
shall be subject to final review and approval of the Director of Public Works, or his
designee. [Added Eff. 1/67/09]

Sec. 17-3-2. Excavation Excavation work must be started no later than thirty (30)
working days from the date of issuance of the Street Opening Permit. After the expiration
of the thirty (30) day period, such street opening permit shall become nuil and void.
Notification shall be made to the Public Works Department on the actual day the work
will begin. No work shall be done under the permit on Saturdays, Sundays or Holidays,
unless approved by the Public Works Director. During all street excavations, one-way
traffic shall be maintained for emergency vehicles. Temporary exceptions may be made
only by the Fire Chief and/or the Director of Public Works only when another means of
access is available. [Amended Eff. 1/07/09]

Sec. 17-3-3. Protection of Public Property. In the course of any excavation, individuals
and/or utilities shall not remove any trees or shrubs which exist in the street area without
first obtaining the consent of the Tree Warden and/or Director of Public Works.
[Amended Eff. 1/07/09]

Sec. 17-3-4, Pavement Breaking in Streets. All excavations on paved street surfaces
shall be precut in a neat straight line with pavement breakers or saws. Cutouts of the
trench fines must be normal or parallel to the trench line. Pavement edges shall be




trimmed to a vertical face and neatly aligned with the center line of the trench. When
three (3) or more street openings sequence fifieen (15) feet or less, center to center,
between each adjacent opening, the individual and/or utility shall be charged for one (1)
opening measured from the first to the last.

Sec. 17-3-5. Pavement Breaking in Sidewalks. All parts of Section 17-3-4 shail also
apply to sidewalks in all cases except concrete sidewalks. Concrete sidewalks shall be
saw cut. Use of pavement breakers will not be allowed. On concrete sidewalks, all cuts
shall be made from the nearest joint or score line on one side of the excavation to the
nearest joint or score line on the other side of the excavation.

Sec. 17-3-6. Backfilling. Fine material (free of lumps and stones no larger than four (4)
inches shall be thoroughly compacted around and under the substructure to the upper
level of the substructure. Backfill material shall be placed and compacted in lifts of eight
(8) to twelve (12} inches and thoroughly compacted by mechanical compactors approved
by the Director of Public Works. Within eighteen (18) inches of the sub grade of the
pavement, backfill shall meet MBOT specification Type B and be left three (3) inches
below the surface. Within twenty-four (24) hours after the trench has been backfilled
three (3) inches of cold bituminous concrete shall be placed over the gravel and
compacted, or permanent repairs completed per Section 17-3-8.

[Amended Eff. 1/11/95 and 01/07/09]

Sec. 17-3~7. Inspections. The Director of Public Works or his designee shall make such
inspections as are necessary in the enforcement of this ordinance.

Sec. 17-3-8. Restoration of Surface in Public Ways. Permanent resurfacing of
excavations shall be made by the Town of Cape Elizabeth. The Town, at ifs option, may
allow the individual or utility to permanently resurface that portion of the street surface
damaged by the excavation, in which event, permanent resurfacing shall be done in a
manner and under the specifications of the Town of Cape Elizabeth's Subdivision
Ordinance for pavement thickness. If such permanent repairs are made to the satisfactory -
completion of the Director of Public Works, or histher designee, all charges for
resurfacing will be canceled.

The Director of Public Works, or his/her designee may require any trench to be cold-
planed and/or resurfaced due to settlement, defects in materials and workmanship related
such resurfacing within three (3) years of the original excavation, at the expense of the
permiitee. [Amended Eff. 1/11/95 and 01/07/09]

Sec. 17-3-9. Proof of Insurance. Applicants for opening permits shall supply to the
Department of Public Works a certificate of insurance listing the Town of Cape
Elizabeth as an additionally named insured - $400,000 minimum. Coverage shall be for
not less than the following amounts:

a. General liability including comprehensive form, premises/operations, underground
explosion and collapse hazard, products/completed operations, contractual, independent

contractors, broad form property damage and personal injury.

1. 51,000,006 Bodily Injury and Property Damage Each Occurrence




2. $2.000,000 Bodily Injury and Property Damage Aggregate
3. $2,000,000 Personal Injury Aggregate

b. Automobile liability including any auto, hired autos and non-owned autos -
$1,000,000 bodily injury and property damage combined.

¢. Workers' Compensation and Employer’s Liability
1. $500,000 cach accident
2. §500,000 Disease - Policy limit
3. $500,000 Discase - Each employee [ Amended Eff. 01/07/09]

Sec. 17-3-10. Excavations in Reconstructed or Repaved Roads. After a public road
has been reconstructed or repaved, no permit shall be granted to open such road for a
period of five (5) years unless an emergency condition exists or unless the necessity for
making such installation could not have been reasonably foreseen at the time of the
reconstruction or repaving. This section shall be void unless the Town shall have given
sixty (60) days notice by certified mail of the impending work to the owners of property
abutting the road and to all public utilities serving the road. [Amended Eff. 01/07/09]

Sec. 17-3-11. Penalty. Any person, firm or corporation who shall violate aiy provision
of this Article III shall upon conviction be fined for the use of the Town in a sum not less
than $500.00 and not more than $1,000.00. Each day of continued violation shatl
constitute a new and separate offense. [Amended Eff. 1/11/95 and 01/07/09]

Article IV. Construction lof Streets,
[Adopted eff. 11/12/76 under R.S. 1964, T. 30, Sec. 2151.}-

Sec. 17-4-1. Compliance with Subdivision Requirements. Any way hereafter
constructed within the limits of the Tows, including any way serving more than one
residential unit or serving two or more lots of fand to which iitle is held in different
ownership, shall be designed and constructed so as to satisfy the requirements imposed -
upon streets within subdivisions and shall be submnitted for acceptance by the Town
unless the Planning Board, after considerations of future traffic and the provision of
municipal services over such street, its location with respect to the compsehensive plan
and the adequacy of construction proposed, approves the construction of such street o
lesser standards and with reasonable requirements as may be necessary to assure adequate
access by municipal emergency vehicles, maximum utility in relation to objectives of the
comprehensive plan, and continuing maintenance of such street. [Amended Eff.
01/07/09]

Article V. Regulation of Heévy Loads.

Sec. 17-5-1. Heavy Load Limits. The Town Manager may, upon the recommendation of
the Director of Public Works, and after seven (7) days notice published once in a
newspaper of general circulation in the community, post registered gross vehicle weight
limits on any town public foad. [Amended Eff. 01/07/09]




Sec. 17-5-2. Penalty. Any person, firm or corporation who shall violate a posted weight
limit enacted under Sec. 17-5-1 shall, upon conviction, be fined, for the use of the
Town, a sum not less than $100.00 nor more than $250.00 for cach 1,000 pounds of
registered gross vehicle weight over a posted weight limit. [Revised 11-11-88-and
01/07/09) :
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CHAPTER 16
SUBDIVISION REGULATION

[Adopted eff. 6/9/68, under R. 5. 1964, T. 30, Sec. 4956] (With revisions eff. 7/13/93 and subsequent
revisions eff. 2/12/04 , 7/13/94, 1/18/96 and 12/18/03)]

Article L Purpose, Authority, Scope, Definitions !
Sec. 16-1-1. Purpose 1
Sec. 16-1-2. Authority 3
Sec. 16-1-3. Scope 3
Sec. 16-1-4. Definitions 3
Acrticle IL Review Procedures 6
Sec. 16-2-1. General Procedures 6
Sec. 16-2-2. Pre-Application Process 6
Sec. 16-2-3. Review & Approval of Minor Subdivision Plans 6
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ARTICLE I. Purpose, Authority, Scope, Definitions.

Sec. 16-1-1. Purpose. This ordinance is designed to promote the health, safety,
convenience and general welfare of the Inhabitants of the Town of Cape Elizabeth by
encouraging and ensuring sound planning, the use of the environment under healthful
conditions, the imaginative and orderly use of land, compliance with the goals and
objectives of the Comprehensive Plan, and development that fits harmoniously into the
existing natural environment and rural character. To this end, in evaluating any proposed
subdivision of land within the Town of Cape Elizabeth, the Planning Board shall
determine whether such subdivision will meet the standards set forth in this Chapter and:

(a) Will not result in undue water or air pollution. In making this determination it
<hal! consider at least: the elevation of land above sea level and its relation to the
flood plains, the nature of soils and sub-seils and their ability too adequately
support waste disposal; the slope of the fand and its effect on effluents; the




availability of streams for disposal of effluents; and the applicable state and local
health and water resources regulations;

{b) Has sufficient water available for the reasonably forcsecable needs of the
subdivision;

(c) Will not cause an unreasonable burden on an existing public water supply, if one
is 10 be utilized;

(d) Will not cause an unreasonabie soil erosion or reduction in the capacity of the
land to hold water so that a dangerous or unhealthy condition may result;

(e) Wiil not cause unreasonable highway or public road congestion or unsafe
conditions with respect to use of the highways or public roads, alone or in
conjunction with existing or contemplated road use;

(fy Will provide for adequate sewage waste disposal,

{g) Will not cause an unreasonable burden on the ability of 2 municipality to dispose
' of solid waste and sewage if municipal services are to be utilized;

(h) Will not have an undue adverse effect on the scenic or natural beauty of the area,
scenic vistas, aesthetics, wildlife habitat, historic sites or rare and irreplaceable
natural areas; or any public rights for physical or visual access to the shoreline;

(i} Is in conformance with these Subdivision Regulations, the Zoning Ordinance,
Comprehensive Plan for the Town of Cape Elizabeth and the requirements for
building and development in flood hazard areas set forth in Article VI of Chapter
6 of this Code of Ordinances;

(i} The applicant has adequate financial and technical capacity to meet the above
stated standards;

(k) Whenever situated, in whole or in part, within 250 feet of any water body, stream,
brook, wetland as defined in the Zoning Ordinance, or tida! waters, will not
adversely affect the quality of such body of water or unreasonably affect the
shoreline of such body of water;

(1) Will not, alone or in conjunction with existing activities, adversely affect the .
quality of ground water;

(m)The applicant will determine, based on the Federal Emergency Management
Agency’s Flood Boundary and Floodway Maps and Flood Insurance Rate Maps,
whether the subdivision is in a flood-prone area. If the subdivision, or any part of
it, 1 in such an area, the applicant will determine the 100-year flood elevation and
flood hazard boundaries within the subdivision, The proposed subdivision plan
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shall include a condition of plat approval requiring that principal structures on lots
in the subdivision shall be constructed with their lowest floor, including the
basement, at least one foot above the 100-year flood clevation; and

_ {n) Will promote energy conservation and efficiency.

Sec. 16-1-2. Authority These regulations shall apply to all fand within the limits of the
Town of Cape Elizabeth, Cumberland County, Maine. They shall be administered by the
Planning Board of the Town of Cape Elizabeth, hereinafter called “the Board”, and the
Town’s code enforcement stafl] and the registered professional engineer employed or
retained by the Town who shall be its lawful agents.

Sec. 16-1-3 Scope.

{a) Any person, firm, corporation or other legal entity proposing to sell, lease or
convey, or to offer or agree to sell, lease or convey, any land in a subdivision any
portion of which is within the limits of the Town of Cape Elizabeth, including
without limitation any unit within multiplex housing, as defined herein, shali first
submit such subdivision for approval by the Board in accordance with these

-Regulations and shall record in the Cumberland County Registry of Deeds a plan
thereof bearing the approval of the Planning Board.

(b) No utility installations; no ditching, grading or construction of roads; no grading
of land or iots; and no construction of buildings shall be done on any past of the
proposed subdivision until a subdivision application has been submitted, reviewed
and finally approved as provided by this Ordinance.

Sec. 16-1-4 Definitions.

In genera!, words and terms used in these Regulations shalt have their customary
dictionary meanings, but the following words and terms as used in these Regulations are:
defined as follows:

“Applicant” - the record owner, or a person having an interest in the land either through
written option or contract.

“Access Road” - any road which includes (1) an 18" wide traveled way, (2) deeded and
actual rights of public emergency access, and (3) year-rouind maintenance, including
snow plowing of the road, the responsibility of which is documented in & binding written
agreement if the road 1s not located within a public right-of-way.

“Arterial” - a road which is a major link with other communities. This road typically
averages in excess of 3,000 trips per day with an average length of each trip of more than
one mite. Arferials accommodate residential, agricultural and most of the Town’s
commerciai development. Direct access by residential development should be
discouraged, and commercial access should be combined with adjacent commercial uses
where feasible. :

“Board” - shall refer to Planning Board.




“Building Envelope” - The area within a lot where the main and accessory buildings
shall be located.

“Cluster Development” - A type of subdivision development for single family detached
dwellings or a combination of single-family detached dwellings and multiplex dwellings
where lot sizes, lot widths, and building setbacks are reduced below the minimum
requiremnents of this ordinance and the land gained thereby is set aside as open space.

“Code Enforcement Administrator” - the staff person designated to administer the
Town’s code enforcement operations.

«Collector” - a road which collects traffic from the most densely settled areas and
typically connects to an adjacent community. This road averages in excess of 2,000 trips
per day with an average length of each trip over more than one mite. Collectors are
located in areas with a dense, suburban pattern of development. The design of collectors
must provide heavy traffic flow capacity and protect sensitive scenic areas and
neighborhoods. Direct access by single driveway should be discouraged.

“Pread-end road” - a road with a single, common means of ingress and cgress.
[Rev. eff. 7/13/94]

“Diteh” - a channel for conveying surface water outside the traveled way.

“Emergency Access Lane”- a public or private paved road with a minimum width of 18
which is not open to through vehicular traffic. This type of road may provide secondary
emergency access to an area served by a dead-end road. [Rev. eff. 6/12/91]

“Esplanade” - a landscaped strip of land located hetween a road and a sidewalk or
between two roads. '

“Feeder” - a road which connects local roads to other roads. This road is typically
densely developed and serves more than 100 dwellings or approximately 1,000 trips per
day. Feeders primarily serve residential traffic where access by single driveway is
COmmon.

“Final Approval” - The status of an application once there has beén a Planning Board
Decision, any conditions on the approval have been met, the recording plat has been
signed and a performance guarantee has been accepted by the Town,

“«Gutter” - a channel for conveying surface water along the edge of pavement.

“Iocal Road” - a road which provides direct access to adjacent residential land or the
Town center area. The local road is the most common road classification and carries a
Jow volume of trips in residential areas, although higher volumes are also commeon in the
Town center area. Local roads should be designed for slow speeds and frequent
pedestrian travel.

“Lot” - an area of land in one ownership, regardless of the dates or sources of acquisition
thereof and regardiess of the buildings and uses existing thercon, having definite
boundaries by recorded plan or deed and having an area of less than 40 acres.




“Manufactured Housing Unit” - structures, transportabie in one or two sections, which
were consiructed in 2 manufacturing facility and are transported to a butlding site and
designed to be used as dwellings when connected to the required utilities, inciuding the
plumbing, heating, air conditioning and electrical systems contained therein.
“Manufactured Housing Park™ - a parcel of land under unified ownership designed
and/or used to accommodate three or more manufactured housing units.

“Manufactured Housing Park Lot” - the area of land on which an individual home 18
situated within a manufactured housing park and which is reserved for use by the
occupants of that home.

“Multiplex Housing” - attached dwelling units, ag defined in the Zoning Ordinance
(Chapter 19).

“performance Guarantee” - any security that may be accepted by the Town to assure
that improvements required as part of an application for development will be completed -
in compliance with the approved plans, “Planner” - {hat person designated from time to
time by the Town to assist the Plaoning Board in its subdivision and site plan review.

“‘Planning Board Decision” - the Planning Board vote to approve or conditionally
approve the preliminary or final plan.

“Principal Structure” - any building other than one which is used for purposes wholly
incidental or accessory to the nse of another building on the same premises.

“private Road” - a road or way which provides access to more than one principal
structure and which is not owned by the Tow.

"« Resubdivision” - the replatting of all or part of the land included in a subdivision plan
already appraved by the Planning Board.

“Road” - a public or private way for vehicular traffic however designated, serving more
than one residential unit or more than one lot.

“Rura! Connector” - A road which handles trips between different parts of Town and
connects rural residential development to arterials. This road typically carries less than
" 1,000 trips per day with an average length of more than one mile. Rural connectors are
located in primarily rural residential areas and the rural character should be maintained.
Access by residential 7 development should preferably be by a local road, but may be
" from a single driveway.

“Sight Distance” - continuous and clear sight distance that meets the minimuin
requirements in Section 16-3-2 (a) (1) of this Ordinance.

" “Site Improvement” - all changes and construction required of a development to be 1n
compliance with. Planning Board approval and Town Standards.

«Guhdivision” - the division of a tract or parcel of land into 3 or more lots within any 5
year period, which period begins after September 22, 1971, whether accomplished by
sale, lease, development, buildmgs or otherwise, provided that a division accomplished
by devise, condemnation, order of court, gift to a person related to the donor by blood,
marriage or adoption, uniess the intent of such gift is to avoid the objectives of this
Ordinance, or by transfer of any interest in land fo the owner of land abutting thercon,




shall not be considered to create a lot or lots for the purpose of this Ordinance. In
determining whether a tract or parce! of land is divided into 3 or more tots, the first
dividing of such tract or parcel, unless otherwise cxempied herein, shall be considered to
create the first 2 lots and the next dividing of either of said first two lots, by whomever
accomplished, unless otherwise exempted herein, shall be considered to create a 3rd lot,
unless both such dividings are accomplished by a applicant who shall have retained one
of such lots for his own use as a single family residence for a period of at least 5 years
prior to such 2 dividing. Lots of 40 or more acres shall not be counted as lots. For the
purposes of this section, a tract or parcel of land is defined as all contiguous land in the
same ownership, provided that lands located on opposite sides ol a public or private road
shall be considered each a separate tract or parcel of land uniess such road was
established by the owner of land on both sides thereof.

“Subdivision Major” - A subdivision containing more than five lots, or requiring
extension of municipal facilities, or requiring any new street extension, or falling under
the cluster provisions of the Zoning Ordinance, or multiplex housing as defined in the
Zoning Ordinance or a manufactured housing park as defined herein. :

“Subdivision Minor” - A subdivision contaming not more than five lots and 1s not
otherwise defined above as a major subdivision.”

“Through read” - a road with more than one means of ingress or egress. Both means of
ingress and egress must, at a minimum, meet the standards of an access road. [Rev. eff.
7/13/94] '

“Traveled Way” - that portion of a right-of-way which is regularly used for vehicular
traffic. :

Article Ii. Review Procedures

Sec. 16-2-1. General Proceduares. In all stages of the subdivision review process, the
burden of proof shall be upon the applicant proposing the subdivision.

Sec. 16-2-2. Pre-Application Process. Prior to submitiing a subdivision review, the
applicant shall meet with the Planning Board at least once to discuss the proposal
generally, acquaint the board with the nature of the proposal and the location, topography
and other attributes of itg site, and obtain preliminary classification of the proposal as
either a minor or major subdivision.

Sec. 16-2-3. Review and Approval of Minor Subdivisions
(&) Procedures .

1. The subdivision applicant or an agent duly authorized in writing, shall submit to the
Town Planner a subdivision application for consideration by the Planning Board
together with the fee therefore as prescribed by the Town Council, and fourteen (14)
complete copies of the proposed subdivision plans and materials. All plans and
materials shall be submitted at least 18 calendar days prior to the Board’s next
scheduled meeting. Prior te the first meeting with the Planning Board, the applicant
shall also establish a Review Escrow Account under the terms in Sec. 16-2-4 (a) (1).
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within the period specified in the performance guarantee, he shall then so notify the
applicant and the Town Manager, who shall take all necessary steps to preserve the
rights of the Town under the performance guarantee, including authorization to the
Town Engineer to stop the construction of said improvements.

(d) Modification . [T at any time before or during the construction of the required
improvements the applicant demonstrates to the satisfaction of the Town Engineer
that unforeseen conditions make it desirable to modify the design of such
improvements, such engineer may, upon approval by the Planning Board, authorize
modifications provided that they are within the spirit and intent of the Planning Board
approval and do not constitute waiver or substantial alteration of the function of any
improvements required by the Planning Board. The Town Engineer shall issuc any
authorization under this section in writing, and he shall transmit a copy of such
authorization to the Planning Board at its next regular meeting.

(¢) Completion and Acceptance. As built drawings consisting of two paper copies and
one reproducible copy shall be submitted to the Public Works Director prior to public
acceptance of public improvements by the Town Council. The as-built drawings shall
include an engineer's seal, distances, angles and bearings for complete and accurate
determinations of Jocations on the ground, right-of-way monuments and as set, as-built
profiles of the centerlines of traveled ways, ledge elevations encountered during
construction and information on the locations, size, materials and elevations of storm
drains, sanitary sewers and other underground utility lines, including but not limited to
water, electric, telephone, natural gas, cable television. Upon approval of such as-built
plans by the Town Enginees, the applicant may initiate municipal acceptance of any
improvements to be dedicated or transferred to the Town, and may initiate any other
permanent arrangements for the management, maintenance and operation of any other
required improvements. There shall be no final release of any performance guarantce
until the as-built plans have been received and approved by the Town Engineer. A set of
the final plans shall be submitted to the Town Manager. The applicant shall be required to
maintain all improvements and to provide for snow removal on roads and sidewalks, until
their acceptance by the Town or the assumption of those responsibilities under such other
approved arrangements. (Revised eff 12/10/03) '

Article ITL, Standards

Sec. 16-3-1. General Standards of Subdivision Design

(a) The proposed read(s) conform to the Comprehensive Plan as adopted in whole or in
part by the Town Council. The Board may require proviston for the projection of
roads or for access to adjoining property, whether subdivided or not.

(b) All roads within a subdivision and roads providing access to a subdivision shall be
designed so that they will provide safe vehicular travel and traffic patierns. Access
roads shall not be placed within 125 feet of an intersection. The Planning Board may
require that local roads be faid out so that their use by through traffic will be
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discouraged. The board shall require that roads be designed so as to provide safe,
convenient and atfractive access from the subdivision to previously existing or
proposed public ways, which may include two or more means of such vehicular
access; it may require that such roads be constructed in their entirety and be finally
accepted prior 1o the issuance of any building permits for construction of dwellings
thereon; and it may withhold approval of preliminary or final subdivision plans until
such access is provided for by the applicant over his own and/or other abutting
property.

(c) Plants or other types of vegetative cover shall be preserved or placed throughout and
around the perimeter of any proposed subdivision to provide for.an adequate buffer,
reduction of noise and lights, separation between the subdivision abutting properties,
and enhancement of its appearance.

(d) Off-road parking lots, storage areas, rubbish disposal areas, or similar improvements
exposed to public roads or to residential areas shail be screened by walls, earth berms,
fences, or vegetation, and shall be property landscaped.

(¢) Proposed roads shall be laid out in an attractive manner, in order to enhance the
livability and amenity of the subdivision. Insofar as possible, roads shall conform to
existing topography, and high cuts and fills shall be avoided.

([} Consideration shall be given by the applicant and the Planning Board to the
sensitivity of the proposed subdivision design for the purpose of protecting and
" assuring access to direct sunlight. Insofar as possible, the subdivision design shall
focate structures so as to minimize shading of either existing or proposed structures.

(g) Block lengths shall not exceed 1,000 feet except where a greater length suits the
topography or character of the subdivision and does not result in an awkward road
pattern or detrimental effect to adjacent property.

(h} Road names shall not be used which will duplicate or may be confused with the
names of existing roads. Road names shall be subject to the approval of the Planning
Board and Town Council.

(i) For any subdivision involving more than 10,000 square feet of impervious surface,
paving, clearing or vegetative alteration, the provisions and improvemenis for the
control of storm water runoff shall be goverried by the provisions of Chapter 18,

" Article II, Storm Water Control Ordinance. In the case of any subdivision involving
less than 10,000 square feet of such impervious surfaces, where a subdivision is
traversed by a stream, drainage way or other watercourse, or where the Planning
Board with the advice of the engineer feels that surface water drainage {o be created
by the subdivision should be controlled for the protection of the subdivision and
owners of property abutting it, there shall be provided dn easement or drainage right-
of way conforming substantially with the lines of such watercourse, and culverts,
catch basins or other means of channeling surface water within such subdivision and
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over the property of owner abutting upon it of such nature, width and location as the
Planning Board with the advice of the engineer, deems adequate.

(1) Provision of pedestrian easements or other types of pedestrian accessways not less
than 10 feet wide may be recommended to the applicant, where a pedestrian
accessway would add to the Town’s Greenbelt System or where the Planming Board
deems it important for pedestrian enjoyment or to provide access to but not limited to
schools, playgrounds, shopping centers, recreation areas, open space, trails, shore
frontage, and other facilities. Where feasibie, the easements shall connect to existing
and proposed recreation trails. The Town shall have the right but not the obligation to
plow and otherwise maintain such easements.

(k) The area and width of lots shall conform to the requirements of the Zoning
Ordinance. Side lot lines shall be substantially at right angles or radial to road lines.

(1} Each property shall be provided with vehicular access to each lot by an abutting
public or private road. A private road shall be protected by a permanent easement
which shall conform to the Road Classification cStanc‘lards Table and wh;ch shali be
shown on the plan.

(m)Multiplex housing and cluster developments shail be so designed, sited and laid out as
to minimize disturbance of existing topography and ground cover, provide maximum
usable natural or improved open space, reflect imaginative use of the site, and be
compatible with any surrounding land uses and their character. The minimum lot size
and density requirements for any proposed multiplex housing or cluster development
shall be as set forth in Sec. 19-3-1 {d) of the Zoning Ordinance.

(n) The Planning Board may require sidewalks and/or curbing on either or both sides of
any road, where they are or may be necessary for mainienance and/or public safety, as
determined by the Beard.

(0) The applicant, whenever practical, shall be required to preserve natural features such
as water courses or bodies, existing trees of 10 inches or more in diameter (base
height), marshes, swamps or other areas identified on the official wetlands map, open
space, scenic points, historic spots, and unusual or striking topographic features
which, if preserved, would add to the attractiveness of the subdivision. The Planning
Board may require the applicant to dedicate such features to joint ownership and
management by the owners of individual lots within the subdivision. In liew of
dedication to a homeowners asseciation/condominium association, the Planning
Board may accept dedication to the Town itself, or an appropriate non-profit third
party group or organization, such as the Cape Elizabeth Land Trust. Any dedications
must be conveyed through appropriate legal instraments, reviewed bv the Town
Attorney, and approved by the Town Council.

(p) Consideration shall be given by the applicant and the Planning Board to the impact of
the proposed development on scenic vistas and view corridors to and from significant
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natural features, historic sites, and important topographic features as identified in the
Town’s Comprehensive Plan. Structures in the proposed subdivision shall not
materially obstruct existing scenic vistas and view corridors. The Planning Board may
consider the impact of other design features such as buiiding bulk, architectural style
and landscaping to ensure visual harmony between views to and from the proposed
development and the surrounding neighborhood.

{q) Open Space Impact Fee

i

ii,

iii.

iv.

Purpose. In order to accommodate the expected needs of the subdivision for open
space and recréational areas without diminishing the cornmunity standard of
public open space, the applicant shall be required to donate land or a cash
contribution in lieu of actual land dedication, or a combination of both, at the
option of the Board.

Community Standard. Public open space shall include the inventory of open
space for which there 15 legal public access, including:
(1) Open space owned by the Town;
(2} Open space encumbered by an casement owned by the Town which allows
public access;
(3) Open space owned by the Cape Elizabeth Land Trust; and
{4) Open space encumbered by an easement owned by the Cape Elizabeth Land
Trust which allows public access. The Community Standard of public open
space shall be defined as the total acreage of open space divided by the
Town’s population, as of the most recent U.S. Census.
Land donation . The required land donation shall be calculated by multiplying
the number of lots/units in the proposed subdivision by the average number of
persons per household as published in the most recent U.S. Census, and then
muitiplying the resulting number by the Community Standard of public open
space. At least twenty percent (20%) of the land donated shall be land which is
not a Resource Protection Zone or buffer and has a slope not to exceed fifteen
percent (15%).
Fee . I the resulting land dedication would be too small to be useful, or
inappropriately located, the Planning Board may require the applicant to pay a fee
in liew of all or part of the required land dedication. The fee shall be calculated by
mulfiplying the amount of acreage which otherwise would have been required to
be donated with the proposed subdivision (rounded to the nearest one-hundredth
of an acre) by the average fair market value of one acre of vacant land (rounded to
the nearest dollar) determined by the Town Assessor using aceepted professional
valuation methods.
Administration . Land donation and land conveyance shall be consistent with the
land included in the town inventory. Open space impact fees shall be segregated
from the Town’s general revenues and expended only for the acquisition or
improvement of public open space. The Town shall refund to the applicant that
portion of the collected open space impact fee that is not expended within ten (10)
years from the date of receipt. The Community Standard of public open space,
average fair market value of one acre of vacant land, and open space impact fee




therein derived shall be published in the Fee Schedule approved and periodically
updated by the Town Council. The Fee Schedule shall be available for inspection
at the office of the Town Clerk. Any required fee shall be paid prior to the
commencement of construction of the subdivision and/or issuance of a building
permit. :

{r) Common open space, recreation areas or other such areas to be dedicated by the
applicant shall be maintained to ensure that its use and enjoyment is not diminished or
destroyed, with the applicant submitting written documents identifying which
individual, group or organization shall be responsible for said maintenance.

(s) All systems proposed for the disposal of sewage for developments regulated by this
Ordinance shall be governed by the provisions of Chapter 15, Sewer Ordinance.

(t) The Planning Board shall review all subdivision proposals to assure that: (1) they are
designed to minimize flood damage; (2} all public utilities and facilities, such as
sewer, gas, electrical, and water systems are located, elevated, and constructed to
minimize or eliminate flood damage; (3) adequate drainage is provided so as to
reduce exposure to flood hazards; and (4) the proposed subdivision otherwise meets
the standards of the Town’s floodplain requirements.

{(u) Any proposed alteration of wetlands shall adhere to the requirements and standards of

" Section 19-2-8 and Section 19-3~9 of the Zoning Ordinance.

(v) The applicant shall make adequate provision for the protection of wildlife habitat and
fisheries areas, which may include but are not limited to maintenance of wildlife
travel lanes, and the presérvation and buffering of wildlife habitat areas from
proposed development activities.

(w) The numbering of the individual residential dwelling units must be clearly visible and
shall be required to be reviewed and approved by the fire chief and police chief. For
any development with more than one set of attached or multiplex dwelling units,
signs clearly identifying the house numbers in each set of dwelling units shall be
required to be placed along the road leading to each set of units and shali be subject to
approval of the fire chief and police chiel.

(x) All utilities, including but not limited to the provision of water, gas and electricity,
and the provision of solid waste disposal, shall be demonstrated to be adequate for the
proposed development.

(v) The applicant shall demonstrate adequate technical and financial capability to
complete the project as proposed. In the case where the applicant asserts that public
disclosure of confidential financial information may prove detrimental {o the
applicant or to the success of the subdivision, the Town Manager may review the
financial records of the applicant and recommend to the Planning Board that financial
capability is adequate,

Sec. 16-3-2. Road Design and Construction Standards

The purposes of the subdivision road standards are to minimize traffic safety hazards and
the cost of municipal maintenance and reconstruction, to insure that roads are consistent
with the Town’s rural character, to promote a sense of community, and to be consistent
with the Comprehensive Plan. The standards shall be flexible where an applicant can
demonsirate that alternative approaches will meet the above stated purposes, Roads
within a subdivision shall be classified by the Planning Board in accordance with their
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WALBANTY_DERD
KROW ALL HEN BY THERE PRESENTS, that STONHCATE AKSOCEATHR, o Balne Uiwmited pan
nership whose mailing addross {3 394 Congress Street, Portland, Maine %104,
does heroby TIVE, GRANT, RARCATN AND CONVEY, wilh WAHRAWFEY UOVENANTS, unin

the TOWN OF CAPE BLYZABETH, whose malling address is 320 Ocean Houaw Road,
Cape Elizabeth, Halno, its sugcessors end asglgns, the following roal ertate

A certain let or percel of land lotsted in Cape Blivabeth, County

of Cumberlisnd, Maine being that portion of Stanegate Road countainmd
within Phase Il of Stonegate Subdivision as shewn on a Plean entitivd
faubdivieion Plat, Stopegate, Gape Rlizabeth, Maine" by Owen Haskeil,
Ine., revised Augost &, 198% and recorded In rhe Comberland County
Registry of Peeds in Plan Book 158, Pages & and 5,

Being a portion of one or move of the propertiea described in deeds
to Stonegate Associates snd recorded in the said Regiatry of Doeds
_ar Bpok 7201, Page 40 and Pepe 43 and Page 46,

This conveyance iz subject ro a Declavatlon of Covenants, Conditions
and Restvietions vecorded in gaid Regletry of Deeds at Book 8316,
Page 199, ar amended gt Book B340, Pape &5 and Dook B33, Page 125}
gubjest o ail notes conditions and edsemente ahown on seid Plany
and is subject to easements granted by che eaid Stonegace Associates
to Central Maine Power Company, New England Telephone Company and
Portland Water District all for the puepose of installing utiiites
serving the subdivision,

IN WITHEBS WHEREOF, the said STONEGAYTE ASS0CUATES has caused this
{ngtrument to be dely exeguced by Robert H. Taylor, Jr., its Manaping
General Partner, this Syy day of Presunce, Meq

STONEGATE ABSDCLATES

Hitness / !

By Rohert K, T
Tte Managing General Paftner

STATE OF MAINE

GUHBBRLAYD, 55. A, & , 1980

PERSONALLY appeared rhe above~named Robert H, Tayler, Jr. and acknowledped
the foregeing to be his [ree act and deed and the fres act and decd
of Stonegate Associates,

Before me,

Hotary Fublic
RELTVE
e AL fIEEUS HyCusmlulon B hres Avg. 20, 1508

5gafEC -8 PH 24T

00%2\, SEAL
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EXHIBIT

DECLARATION OF COVENANTS, CORDITIONS
AND RESTRICTIONS

This peclaration, made on the date hereinafter set forth
by STONEGATE ABSCOCIATES. a'Maine'1imitaé*partnar8hig,
hareinaftayr rafarred to s “Declarant™.

‘WITNES BET H

Whereas, Declarank iz the owner of certain property in the
TowWn o£'¢apa Elizaheth, County of Cumbarland and Stste of
Maine, more particularly shown on a Plan entitled "Subdivision
Plat, Stonegate, Cape Elizabeth, Maine™ by Owen Haskell, IncC.,
ravized August 6, 1986 and recorded in the Cumberland'thﬁty
Reyistry of Deeds in Plen Book 158, Pages 4 and 5 (the "Plan*).

NOW THEREFORE, Declarant hereby declares that the property
ﬁésczibud abave, excepting Lot No, 52, thét aras shown as
“Coﬁmon Open Space™ on the Plan, and those areas Bhowh &s ioada
on the Plan shsll be held,wsold and conveysd subjeck to the
ﬁailawing'easemenﬁs; restrictions, co?anants, and condltions,
which are £oy the purpeose of probecting thée value and
desirabitity of, and which shall run with, the reasl property
gnd be binding on all parties having any right, title or
interest in the described property or any part thereof, their
heirﬂ; successois snd sssigns, and shall inure to the benefit

of each Owner thereof.

*!_
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ARTICLE I
DEPIRITIONS

Beotiod 1. “Assoclation” shell mean and rafaf [e]
STONEGATE HUOME OWRERS ASSBOCIATION, its succesgors and asstqna.

feckion. 2, TOwnesr* ghall msan and refer to the récord
Owner, whethar ona or more pgrseﬁs or entities, of s fes mimple
title to any Lot which is a part of the Property, including
contract sellers, but excluding those having such intersst
marely as security for Lhe performance of an ohligation,

Sectlon 3. “Proporky* ghall mean and refer to thet
cartain real property hereinbefore desoribed, and such
additions thereto zs mzy hereafter be brought within the
jurisdiction of the hgsoclation,

Beotion 4, "Lot" shall moasn and refer o Lthose nupbered
huilding sites, excepting Lot #52, shown upon ths Plan,

Seotion 5, “Declarantl.ghall mean and refer to STONEGATE
ASSOCIATES, 1tx ﬁuccaﬂﬂorgiand sEgigne Lf such puccessers. oC
assigng should ecoguire more than one undeveloped Lot from the
Declasrasnt for the purpose.cf davalopment.

pection 6, ~"Declarstion” shall mean and refsr to the
Declasration of Covenants, Conditions and Restrictions applic-
able to the Property reccrded in the Cumberland County Registry
¢f Deeds.

Begbion 7. “Phase* shall mean znd refer toe thoge areas

degignated "PHASE I, "PHASE II" and “PHASE III* on tha Plan,
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ARTICLE II

USE AND DCCUPANCY RESULATIONS

fach lot conveyed in Stonegata shall be subject te the
following covenants and restrictions which shall zun with the
land:

l. 'The lot conveyed haereby shall be used only for single
£amily residentilal purposos and shall not be subdlivided. Ho
one sheil reside in trailers, moblile homes or othar temporary
struckures on said land., HNo tyade, busipess or commarclal
activity of sny nsture shall be conducted on said 1and except
those of & limited professional use whiek would not have a8 2
natural consaquencé of szid professional use an increase. in
flow of Yraffic.

2; Ko building or other structure or installation,
inciudéing fences, swimming pools or storsge buildings with the
excepbion.of lamp posts, m?ighoxsﬁ; stone walls no more than
four (4) feet high and agppurtenznces Lo ynderground vtility
installations, shall be arectad, placed, constructed, altered
or msintained on the land within twenty-five L3253 feek of any
;ot gides or ¥ear line or ﬁorﬁy (40 fest of a street line or
guch greater distances as given in Table II-2, sll 28 ingicatad
on the Plan. Only one (1) singla Ffamily residential dwelling
shall be permitted on any Iindividual lob and in addition ko &
garage only one (1) other datached building ahill ba
permitted. WNo structure shall exceed thirty-five {35%% feet iIn

height and 8ll residential dwellings shell nave a minimum of

-
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fifteen hundred (1500) squere feset of heated, finished living

space, counting both floors in twe-skory homes, but not

incluaing_pdrches, screened, glassed-in or otherwise, stoops,

garages, carports, or other outside tiving spmces. ALl

buildings or other structures shall_hava the roof snd outsida

finish completed within one (1) year after consbtruction is

begun.

All landscaping zna drivewsy surfacing shall he

completed within nine (9) months of oeoupancy of ths dwelling.

11-158
16-17

lg-22
35
36~37
3940
41

42-47

giding on the exterior.

BEPECIAL SETBACK REQUIREMENTS

FROM COMMON OpEN
SPEADE  BOUNDARY

.

50
50
50
50

100

TRBLE II-2
{FEET) '
FROM REAR ’
- BOUNDARY, HOTES
50 -
go From gcomman rear
corner, par plan
T -
- Per plan
= Rorthorn boundary
only, per plan
- Svuthern boundary

only, per plan

3. ALl sbtructures shall have brick, wood or other natural

The use of Eimulated or artificial

brick or stone compusition siding shall not be permitted.

Ro garbege, trash, noxiocus or offensive ohjects, or

lunk vehicles, which do not pass the Etate of Malne Motbar

Vehiecle Inspeckion léws, thall be kept on any lot.




5; Ho trees in excess of eight (8) inches caliper shall

be cut within fifteen (15) feet ¢f any lot side or rear lins or
within thirty (30) feet of any street line except: ;
A, ¥or the purposes of consiructing, replacing and
maintaining the voads, waliks, driveways and utilities

gerving each lot and ths Property;

b, Clearing or restoration of trees demaged by the

forces of natourn or disease.

&, Lotz shown on the Plan asg beling affected by a slope
easement shall be subijest to the rights of the beelazant, its
successors &nd assigns ko construct, malntain, alter znd repsir
s slops for the support of the roadbed znd maintenance of the
‘ehoulders and sight lines. The lot owner shall be prohibited

from disturbing in any menner the soil located within the slope

easement, including but not limited to its srgavabion and

removal .

et

T LGEE shown on the Plan as baing sffested by a
drainage szsement shall be sublect to the rights of the
‘peclarant, lts successore and assigna to congbtruck, mainbain,
slter and repair =sny culverts, swalls, pipes or other facility
necagsary for sdequate drainsge.

8. Lot 25 and Lot 9 shall ba subject to a landscape
easement #&s shown on the Plan and shall be subject to the
rights of the Daclarant, its successors and assigny to arect,
mainktein snd repritr a stone wall and to perform any asscocliated
Tandsosping activity including, but pnot limited to planting and

cultivating, lawns, plants, flowers, shrubs or trees.

5ofl12
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9. Within the ares shown on the Plan as being sffected
by the Wetland Fagsement, no alteration shall be made to the
surface of the easemant srea othar than that caused by the
forces of nature, or unless reguired Eo maintdalin the propetty
and streambed located therain as a drainage coursge to ensurea
the unobstructed Ilow of gurface waster ACLOSE said premises.
Ho commeareial, residentisl; induatriai, qugrrying or mining
ackivitiaes shall be permitted on the sasement area., There is,

however, retained in the Declavant, its successors and assligns,

the following rights:

i. tha right to excavate in connection with the
installation, malntensnce, improvement, alkaration or
replacement of water, sewerage, drainage, eleckric,
telephone and othar underground uglility services related
to the residential use of the prenises provided such
acti?ity is performed ip,confa:mance‘with all loesl, state
Aan& foderal laws ané‘;egulatiann governing such activity
and further provided that the land and vegetation be
thereafter restored, #as nearly as possible, te its prior
untisturbed state;

i1, the tight to construct and malntein foot trolils
snd fire protection lapes; and

1id. the right to construct rosds, ubtilities and
dreainage facllitles ss approved by the Cape Elizabath
Planning Boaxrd.

18. Lot 40 and Lot 41 shall be subject to a2 wotermain

easement as shown on the Blan and £hall be subject to the right
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of the Declarant, its successcrs and mgsigns to inskall,
repair, maintain, alter and operakts s watermain and
appurtenanceds in, over, scross and under the ares as shown on
the Plen,

1¥, Prior to commancement of construction of the dwelling
to De constructed Initlally on esch Lot, the Lot owner shall
submit to Declarant the following: (aY 2 site plan showing
the location on the Lot 6f the dwelling, the garage, the
drivewsy, the walks, the drainage features and utilitiy
locations, (b} floor plans for the dwelling, and {(c) elevation
plens showing all facades of all ﬁuilaings on. the Lot.
Declarant shall approve such plans provided that they conform
to thig Declarstion, are of reglonally traditienal charscter,
and the Declarant ﬁebarminas, in its sole discretion, that
canstruetion in accordance with such plans will not be
detrimental to Stonegate. The initiel @welling on each lot
ghsll he constructed onlyf;n conformity with sueh approved
plans, Upon completicnﬂ all dwellings shell be deaemed to have
compli&a with thig paragraph.

12, The whelessle cutbing or clearing of tress on a Lob,
whether for commercial lumbering purposes or otherwiss, 1z
prohibited. Subject to Section II. 5., this does not pravent a
Lot owner from cuttlng brees to construct ar enhance kha
homesite on the Lot, ko provide 2 view from his Lot ar to
preserve ths wooded environment of hisg Lot.

2. <Construction on lotg within Btonegate shall meat bthe

following raguirements:




8. K site plan preparaed by & licensed Profegsional

Engineer or Landscape Architect at a scale of 1% =

40, shall be submitted to the Town for revisw by the’
Building Inspector end/or the Town Engineer,

b. Driveway gradient shall be a minimum of 0,.5% and a
maximum of 10.0%;

c. The site shall be graded sround principal structures
to slope sway from the structure at = minimum
gradient of 2% for 1% faek orf 5% for L0 feek:

d. Drainage swales ghall have a minimum gradient in the
direction of flow of 2% and shall nuot direct flow

over drives oy walks:

o, Water and sewer services chall be protected againsgt
frost;
. Where basements are consbructed, foundation drains

shall bhe providédfwhiﬁh shall discharge te daylight

cr the storm drainage system; if connected te a shkorm

drain, the foundstion drains shall be equipped with =
backflow preventer, '

14. ¥Ho motor home, boat or traller in exzcess of
twenty-four {(24) faet in Evarall lerngth may be stored on any
Lok, except by the Declarant for construgction purposes.

L5. Esch Lot owner shall be a member of the Stonagate
Home Qwners Association, a nonprofit corporastion organized
under the laws of the State of Maine. Membership shall he
sppurtenant to the lots, and the transfer of title ko a lot

8hall automaticslly transfer the membarship.

-f—

goflz
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16. In any voluntary conveyince of a Lot deed, it shall
be the duty of the seller to furanish the buyer with a aopy of
this Declacdtion.

The provisions of this baclaration and the rights ang
obligations estabiighed thereby shall be desmsd to be
covenants, running with the land, and shall fnure to the
benefit of and be binding upon each and all of the Lot Cwners
and thelr respective heirg, representatives, BEUCCess50TE,
assignsg, purchasers, legssees, grantees angd mortgagees, By the
recording or the sccepbance of 8 deed conveying a2 Lok or any

1nterest therain, or any ownarship interest in the properky

whatsoever, the person £o whom suck Lok or interest is conveyed

shall be deemed to accept and agres ko be bound Ly ana aubjact

to all of the provisions of thig Declazation.

ARTECLE i1z
ASQOCTATION
The Aggoclistion shall be responsible for maintaining,

raepsoiring angd replacing the stone walls within tha£ argd ghown
on the Plan ag the landscape ezsemént ss well ass stoenewalls and
landséaping within the road righte of way whaers such ‘
meintenance is not the responsibllity of the Town of Cape
Elizsbeth. The kssociation shall be authorized to sssess eaeh
lot owner its proportionate share of the expense of such
meintainenance, repair and ‘replacement and each let owner

hereby covenants zang agrees to pay to the Association any such
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assessment leviad, The Agsociation =hall be governed by the
By-Laws of the STONEGATE HOME OWNERS ASBOCIATION,
ARTIC&E v
RIGHTE QF DECLARANT

The Declarant reserves the right until the construction,
marketbing and gale of all Lots is comple%e&-tos

(2} Change the size, number and locabion of Lobg and
other improvements, ahd tha size, layout, and locatiun of any
Lot for which & purchase and sale agreement has not baen
exaguted by the Declarant or with regpect bo which the
purchaser is in default. Tha change or changes shall be
effective upon the recording of am amendment to thisg
Declaratieon and/or the £iling of modifiad site plan indicating
the changes made,

(b} Tocate on the premises, even though not deﬁicted an
tha'Plnn, and grant and :éﬁerv& apgaements and rights of way for
the installation, maintenance, repalr, replacement and
ingspection of, utility lines, wires, pipas, condouics, ana
facilities, inecluding, but pot limites to, water, electrie,
telephone and fuel oil and sowear.

{¢y <Connect with and make use of utility lines, wires,
ripes and conduits located on the property for construction snd
salas purposes, provided that khe Declarant shall he
respongible for the cost of =ervice so used.

(d) Utilize any lot or structure thereon controlled by

30~
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tha Declarant for construction, develapment or marketing
pUrTposes.

{&) <Connect with any and all roads showr on the Plan fer
the purpose of serving adjacent deQalcpments and providing
pedestrisn, vehicular anad utility access te sueh sdjacent

developments,

ARTICLE V¥
AMENDMENT

The provisions of Article IY, Bectlans I, 2, %, 6, 7, 9,
12, 13 and 15 and the provisions of Article III shall not be
amended without the approval of the Cape Elizabeth Planning
Board. The provizions of Article I, Saction 1i, and Articles
IV, V snd VI shall not be smended prior ko January 1, 2000
without the approval of the Declarant,

This Declaration may bg‘amen&ed Dy & vote or by written
approval of the Lot Owners to whom sixty;zeven percent {(&7%) of
the votes are allocated. Lok Owners, other than the Declarant,
shall be entitled to one vote for each lot owned; {n no event
shall more than ane vote bo cast with respect to sny lot owned
by other than Declarant. The Declarant shzii be entitied to
three (3) votes for. each lot owned until the oc¢currence of
either pf the following evants, whichever occours carliacs

a) . the conveyance by the Declarant of thirty-gix

{36} lots to purchasers;

=3 three (3} years from the date of convayince of

the first lot by DPeclarant to a purchasoer.
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Thereafter, the Declsrant shall be entitled to one {1} vobe far

each lot owned by the Declarant.

ERTICLE VI
ANNEXATION
Additional sbutting land may be annexed by the Declsarant

without the consent of members.

I¥ WITHESS WHEREDF, the sald S5TONEGATE ASEQCIATEE, has
caused this ipstrument to be slgned By Robart H. Taylor, Jr.

its Genexal Partner, thereunto duly authorized, this [4;i‘ iy
of Cetogeea. , 14987,

WITNESS !
STONEGATE assocré&%i?j}
i frzee. vy BT AT N e S |
(4 g v ‘ <D

. General Parbner \

STATE OF MAINE
CUMBERLAND, s%, CSoZader. 14

Pergonally spppesred beforse me the zhove named Rohert i,
Taylor, Jr., of paid BTONEGATE ASSOCIATES, &s aforesald, and
acknowledyged the foregoing instrument to be his free ackt and
desd in his said cspscity and the free act and deed of ssid
STONEGATE ASSOCIATES. '

¢ 1987

Bcﬁafa me,
s ; 7
Mrﬁfﬁh&. (L C-fwff“’-@.“w..

Hotary Public

LIEDA AT CUNPRAN
T LB, WARIE ‘
MY OIS ERAFHLS HUVIHMBLR 10, 1961

L P -
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